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IN THE COURT OF  THE ADDL. SESSIONS JUDGE, FTC, AT
BISWANATH CHARIALI, SONITPUR

Criminal Revision No. 25(S-2) of 2013

PRESENT :- Mrs. M. Deb
Additional Sessions Judge,
Biswanath Chariali.

Sri Pulin Saikia ................. Petitioner.
-Vs-

Sri Manjit Saikia
& another ............. Opposite Parties.

Advocates appeared :-

For the Petitioner :- Mr. D. K. Borah, Advocate,
Biswanath Chariali.

For the Opp. Party No. 1 :- None

For the Opp. Party No. 2 :- Mr. H. Hazarika, Addl. P.P.
Biswanath Chariali.

Date of Argument :- 21-11-2016.

Date of Judgment :- 19-12-2016.

J U D G M E N T / O R D E R

1. This criminal Revision has been preferred U/S 397/399 of Cr.P.C., 

against  the  order  dated  24-04-2013,  passed  by  the  learned  Executive 

Magistrate, Sonitpur, Biswanath Chariali, in Misc. Case No. 14/13.

2. The facts in brief, giving rise to the instant revision, may be stated 

as follows:-

The case of the revision-petitioner is that the opposite Party No.-1 
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as a petitioner has filed an application U/S 145/146(1) of Cr.P.C. before 

the Executive Magistrate,  Sonitpur,  Biswanath on 03-04-2013,  against 

the  present  petitioner  alleging  that  the  present  petitioner  tried  to 

dispossess the opposite Party No.-1 from the disputed land and that the 

Executive Magistrate, Sonitpur, Biswanath vide order dated 24-04-2013, 

has  drawn  up  the  proceeding  U/S  145  Cr.P.C.  against  the  present 

petitioner.

3. That being highly aggrieved and dissatisfied with the impugned, 

order  dated  24-04-2013,  passed  by  the  learned  Executive  Magistrate, 

Sonitpur,  Biswanath,  the  Petitioner  has  preferred  this  present  revision 

mainly on the following grounds :-

(i) For that the learned executive Magistrate, failed to apply her 

mind judiciously while passing the impugned order on 24-04-2013.

(ii) For that the impugned order dated 24-04-2013 is bad in law.

(iii) For  that  the  impugned  order  of  the  Learned  Executive 

Magistrate, Sonitpur, Biswanath erred in law as well as fact.

(iv) For  that  the  Learned  Executive  Magistrate,  Sonitpur, 

Biswanath  ought  not  to  draw up  proceeding  against  the  present 

petitioner  as  dispute  is  civil  nature  so  Criminal  Court  has  no 

jurisdiction to pass any order.

(v) For that the present Opposite Party No.- 1 himself admitted 

in  his  petition  that  the  present  petitioner  is  his  cousin.  So  the 

Learned Executive Magistrate ought not to draw proceeding against 

the present petitioner.
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(vi) For that the present Opposite Party No.- 1 himself admitted 

in his petition  before Executive Magistrate that D/L is ejmali land. 

So  the  Learned  Executive  Magistrate  ought  not  to  draw  up 

proceeding against the present petitioner.

(vii) For  that  the  impugned  order  dated  24-04-2013  passed  by 

Executive  Magistrate  is  not  in  accordance  with  the  mandatory 

provision of section 145 of Cr.P.C.

(viii)  For  that  the  order  passed  by  the  learned  Executive 

Magistrate dated 24-04-2013 suffer from serious irregularities and 

illegalities.

(ix) For that a gross miscarriage of justice has been caused to the 

petitioners as a result of the said illegal order dated 24-04-2013.

(x) For that the said proceeding is between two private parties 

having  no public  breach of  peace  and tranquility  and hence  the 

Opp. Party has chosen wrong forum to file the above proceeding. If 

the Opp. Party No.- 1 is aggrieved, they may seek redress to get 

proper relief from the competent Court of Civil.

4. The opposite party Nos. 1 & 2 appeared after receiving notice but 

subsequently the Opposite Party No.- 1 was absent without any step and 

hence, the case proceeded Ex-parte against O.P. No- 1. O.P. No.- 2, filed 

written objection.

5. O. P. No. 2, in the written objection mentioned that the petition 

filed by the petitioner is not maintainable and tenable under law and the 

order passed by the learned Executive Magistrate, Sonitpur, Biswanath 

Chariali on 24-04-2013 was legal, proper and regular and suffers from no 
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any material irregularity.

6. I  have heard the argument  advanced by the learned counsel of 

both parties. I have also carefully gone through the impugned order of 

the learned Executive Magistrate.

7. For the  sake of  convenience,  the  impugned order  dated 24-04-

2013, is quoted herein below:-

“C.R. received from S.D.M. Biswanath on transfer perused the 

police report  and petition submitted by 1st party examining the 

police report and petition submitted 1st party all other documents 

it has come to my notice that there is a dispute over the possession 

of land bearing Dag No.- 127 and P.P. No.- 175 measuring 01 B – 

00 K – 3.52. out of total land 02 B – 00 K – 7.5 (Lahitali) in 

between  both  the  parties  of  the  Vill.-  Kamargaon,  Biswanath 

Mouza under Biswanath Chariali P.S.

Hence  self  is  satisfied,  I  Shri  J.  Saikia,  A.C.S.  E.M. 

Biswanath  to  draw up  a  proceeding  U/S  145  Cr.P.C.  with  the 

direction to both the parties to appear before my court on next 

date.”

8. Section 145 of the 'Code' empowered the Magistrate to initiate a 

proceeding after being satisfied either from a report of a police officer or 

upon other information and he shall make an order in writing, stating the 

grounds of his being so satisfied, and requiring the parties concerned in 

such dispute to attend his court in person or by pleader, on a specified date 

and time, and to put in written statements of their respective claims as 

respects the fact of actual possession of the subject of dispute. The object 

of the section is to maintain law and order and to prevent a beach of peace 

by maintaining either one or other of the parties in possession just two 
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months immediately before the report submitted by the police officer or 

the  information  regarding  the  dispute  likely  to  cause  breach  of  peace 

concerning the land in dispute and not only that in 145 proceeding the 

Magistrate has no power to inquire the rights of the parties so far as the 

title of the land is concerned. The Magistrate can only decide the question 

of  possession of  the  disputed land in  question on the  basis  of  evidence 

adduced by the parties and if there is no material before the Magistrate 

which suggest likelihood of breach of peace, then the proceeding U/S 145, 

Cr.P.C. would be without jurisdiction. It is also settled that the likelihood 

of breach of peace should not only be existed on the date of application but 

also on the date of preliminary order passed by the Magistrate.

9. From the materials on record and from the above discussion, it is 

found that the order dated 24-04-2013, passed by the learned Executive 

Magistrate is not reasoned order and the schedule of the land is also not 

mentioned clearly in the said order. It is obvious that the dispute is of 

civil nature. Moreover, from the discussion made herein above, it is clear 

that  the proceeding drawn by the learned Executive magistrate as per 

provision of Section 145 of the 'Code' suffers from irregularity and needs 

interference  of  this  court  as  such  impugned  order  dated  24-04-2013 

hereby set aside.

10. This revision, as such is allowed with the following directions:-

(i) Both  the  parties  are  directed  to  remain  physically  present 

before the trial court on  16-02-2017 along with their learned 

counsels.

(ii) After  appearing  of  both  the  parties,  the  learned  Executive 

Magistrate shall hear both the parties and also call for a fresh 

police report regarding the latest position of the schedule land 
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and inquire into the matter and thereafter, pass an appropriate 

order as per law.

11. Let LCR along with a copy of this order be sent to the concerned 

court forthwith.

Given under my hand and seal of this court on this the 19 th day of 

December, 2016.

(Mrs. M. Deb)
Additional Sessions Judge,

Biswanath Chariali
Dictated & corrected by me

(Mrs. M. Deb)
Additional Sessions Judge,

Biswanath Chariali

*********
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